August 26, 2004

Santiago A. Cantón, Esq.

Executive Secretary

Inter-American Commission on Human Rights

Organization of American States

1889 F Street, N.W.

Washington, D.C. 20006, United States

Dear Mr. Cantón:
On behalf of the Poor People’s Economic Human Rights Campaign, the Center for Constitutional Rights, the National Economic and Social Rights Initiative, the International Women’s Human Rights Law Clinic of the City University of New York (CUNY) School of Law, the National Center on Homelessness and Poverty and the Coalition to Protect Public Housing (“Petitioners”), we seek a general hearing or series of such hearings before the Commission’s regular sessions commencing in February 2005 on policy decisions taken by the United States government which have resulted in ongoing retrogression in the protection of economic and social rights in this country. Significantly, these policy trends, which include the reduction in social programs and increased deregulation of private actors, are now being emulated by less economically powerful OAS member states, causing untold damage to the progressive realization of social and economic rights in the Americas. 

These policy trends, present in the United States and in other OAS member states contravene obligations imposed on all member states to progressively implement fundamental economic and social rights; obligations imposed by the American Declaration on the Rights and Duties of Man (“American Declaration”), as well as several other regional and international human rights instruments.  Of particular concern to the Petitioners are the right to social security (American Declaration, article XVI), the right to equality before the law (American Declaration, article II), the right to establish a family ... and to receive protection therefore (American Declaration, article VI) , and the right to health and housing (American Declaration, Article XI).

At the general hearing(s) Petitioners request that the Commission give particular consideration to the following issues:

· The failure of the United States to recognize and progressively realize the fundamental rights to social security, health care and housing under the law;

· Legislative changes in the United States and other trends in the national welfare program undermining and causing retrogression with regards to the right to social security, as well as uneven and arbitrary implementation of social programs for the lowest-income families in the U.S.;

· The current health care finance system in the United States  and its impact on basic access to care, as well as the role of private actors in health care financing;

· The continuing reduction of affordable housing units in the U.S which has been exacerbated by recent legislative decisions that further reduce housing units, and the impact of such decisions on access to adequate housing and homelessness.

The need for consideration of these matters is reflected in some sobering statistics in the United States, including that:

· One in four children in the United States live under the official poverty line, leading the U.S. to have the highest rate of poverty of any industrialized country; 

· Almost 44 million people in the United States lack health insurance seriously compromising basic access to health care for approximately 15% of the population;

· 12% of all people in the United States have experienced homelessness in their lifetime and 15% live in inadequate housing; 10% of U.S. households are food insecure, and 3 million people go hungry every year. 

While there is a profound need to protect and progressively realize fundamental economic and social rights throughout the Americas, what makes the above indicators in the U.S. particularly troubling is that they are not the outcome of resource limitations, but rather policy choices taken which are incompatible with human rights standards.  For example:

· The U.S. Congress enacted the Personal Responsibility Work Opportunity and Reconciliation Act, which eliminated the federal entitlement to cash benefits for the poorest families and placed a series of limitations on eligibility for such benefits, in 1996 during a period of great economic prosperity which lasted until almost the end of 2000.
  See Section.II.

· Although the United States faces a crisis in health care access for almost 44 million people, the administrations of both the first President Bush and President Clinton concluded that, with changes in health care financing, those currently uninsured could be covered without dramatically increasing costs, or possibly without increasing costs at all.
 See below Section III.

· In the arena of housing, in addition to the failure to allocate resources to meet the need, current policies and policy proposals have reduced and threaten further to reduce the budget for subsidized housing (private housing with rent subsidized with public funds) and to demolish already scarce public housing.  See Section IV below.
These types of policy choices must be addressed as serious human rights concerns.  That they have come during a time of economic growth, and have not been necessitated by resource constraints, makes them particularly objectionable.

Petitioners would have no objection to the United States government’s participation at the general hearing(s) and indeed would encourage such participation.

I.   U.S. Human Rights Obligations Under Regional Law

The OAS Charter commits member States to “equality of opportunity, the elimination of extreme poverty, [and] equitable distribution of wealth and income, and the full participation in decisions relating to their own development ….
  The OAS Charter also commits member States “to dedicate every effort to … the principle” that “all human beings, without distinction as to race, sex, nationality, creed or social condition, have a right to material well-being . . .  and economic security.”  It also commits member states to the “development of an efficient social security policy . . . ."

The American Declaration further reaffirms these rights and “is the text that defines the human rights referred to in the Charter."
 

The American Declaration specifically provides protection for the following rights relevant to this petition: 

Art. II:  All persons are equal before the law and have the rights and duties established in this Declaration, without distinction as to race, sex, language, creed or any other factor.
Art.VI: Every person has the right to establish a family, the basic element of society, and to receive protection therefore.  

Art. XI: Every person has the right to the preservation of his health through sanitary and social measures relating to food, clothing, housing and medical care, to the extent permitted by public and community resources.

Art XVI: Every person has the right to social security which will protect him from the consequences of unemployment, old age, and any disabilities arising from causes beyond his [or her] control that make it physically or mentally impossible for him to earn a living.

Moreover, the Commission has recognized the relevance of both other regional documents, and international covenants and declarations to its jurisprudence regarding the American Declaration.  See infra.  Of particular note, the above mentioned rights are also protected by the Universal Declaration of Human Rights, the International Covenant on Economic, Social and Cultural Rights, and the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (“Protocol of San Salvador).  Moreover, the right to equality before the law is protected by every major human rights instrument in both the OAS and United Nations system of human rights.     

The Commission has addressed the binding character and justiciability of economic and social rights in Chapter V of its 1993 Annual Report.
  The report makes clear the following key points:  1) Governments are obligated to take steps towards progressively realizing economic, social and cultural rights; 2) Governments have an immediate obligation to guarantee a minimum threshold for these rights; and 3) Governments have an immediate obligation to protect these rights without discrimination.

Like the core rights at issue here, these fundamental principals are found in all major regional human rights instruments, as well as international instruments.
  As the Inter-American Court has noted:

The universality of the rights and freedoms which are entitled to protection form the core of all international protective systems. In this context, it would be improper to make distinctions based on the regional or non-regional character of the obligations assumed by States, and thus deny the existence of the common core of basic human rights standards.
 

On this basis, the Commission may draw from the range of jurisprudence on social and economic rights to adopt principles of justiciability.
  In particular, the jurisprudence of the International Covenant on Economic, Social and Cultural Rights ("ICESCR "), General Comments of the Committee on Economic Social and Cultural Rights ("ICESCR Committee"), the Limburg Principles, and the Maastricht Guidelines are all highly relevant.  Indeed, the principles articulated in the Commission’s 1993 report closely parallel this jurisprudence and form the most appropriate starting point for determining the applicability of the standards to the case at bar. 

  
.

A.  Obligation Regarding Progressive Realization of Economic and Social Rights
Practically every regional and international document which addresses the implementation of economic and social rights has adopted the principle of progressive realization, including the Commission’s Annual Reports,
 the American Convention (art. 26), and the ICESCR.  International law experts have also universally endorsed this juridical approach.  See, Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights;
 Maastricht Guidelines.

“The rationale behind the principle of progressive rights is that governments are under the obligation to ensure conditions that, according to the state's material resources, will advance gradually and consistently toward the fullest achievement of these rights."
 Despite the progressive nature of economic social and cultural rights, and of the programmatic obligations that arise from these norms, [however], there are very clear obligations, which are imposed immediately by these sets of rights. 
   In particular, a State must take concrete steps towards fulfilling these rights.  

This obligation to adopt steps immediately also necessarily implies the duty of the State not to adopt any deliberately retrogressive measures. Indeed, “any deliberately retrogressive measures in that regard would require the most careful consideration and would need to be fully justified by reference to the totality of the [protected] rights … and in the context of the full use of the maximum available resources.”
 

The Maastricht Guidelines on violations of Economic, Social, and Cultural Rights, list the following as regressive actions, inter alia, as examples of violations: 

· The formal removal or suspension of legislation necessary for the continued enjoyment of an economic, social and cultural right that is currently enjoyed…;

· The adoption of legislation or policies which are manifestly incompatible with pre-existing legal obligations relating to these rights, unless it is done with the purpose and effect of increasing equality and improving the realization of economic, social and cultural rights for the most vulnerable groups; 

· The reduction or diversion of specific public expenditure, when such reduction or diversion results in the non-enjoyment of such rights and is not accompanied by adequate measures to ensure minimum subsistence rights for everyone;

· The adoption of any deliberately retrogressive measure that reduces the extent to which any such right is guaranteed; and

· The calculated obstruction of, or halt to, the progressive realization of a right protected by the Covenant, unless the State is acting within a limitation permitted by the Covenant or it does so due to a lack of available resources or force majeure.

B.
Obligation Regarding Minimum Core Content of Economic and Social Rights

The Commission has found that “the obligation of member states to observe and defend the human rights of individuals within their jurisdictions, as set forth in ... the American Declaration ..., obligates them, regardless of the level of economic development, to guarantee a minimum threshold of these rights.”
  This minimum threshold is often referred to as the minimum core content of a right.
  

The UN Committee on Economic, Social and Cultural Rights provides the following relevant guidance:   

The Committee is of the view that a minimum core obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of the rights is incumbent upon every State party. Thus, for example, a State party in which any significant number of individuals is deprived of essential foodstuffs, of essential primary health care, of basic shelter and housing, or of the most basic forms of education is, prima facie, failing to discharge its obligations under the Covenant. If the Covenant were to be read in such a way as not to establish such a minimum core obligation, it would be largely deprived of its raison d'être.

Moreover, States must provide this minimum core content without regards to the available resources or other factors.
 

C.  Obligation Regarding Non-Discrimination  
The duty to respect and fulfill economic and social rights without discrimination is the third immediately applicable obligation under human rights instruments. The principle of non-discrimination has been recognized in all major human rights instruments including the American Declaration, the American Convention on Human Rights and the International Covenant on Civil and Political Rights, as well as in the resolutions and precedents of human rights bodies, including the Commission and the Inter-American Court.

The OAS Charter specifically states that "[a]ll human beings, without distinction as to race, sex, nationality, creed or social condition, have a right to material well-being and to their spiritual development, under circumstances of liberty, dignity, equality of opportunity and economic security.”
  The American Declaration not only requires that the government ensure there is no distinction on the basis of “race, sex, language, [and] creed...,” Declaration at Art. II, in relation to the rights protected, but it also prohibits such a distinction based on “any other factor.”  In this regard, the Commission has commented on article 24 of the American Convention on Human Rights, which is substantially identical to Article II of the Declaration.  The Commission notes that not all distinctions in treatment are discriminatory, and states that:

(…) there would be no discrimination in differences in treatment of individuals by a state when the classifications selected are based on substantial factual differences and there exists a reasonable relationship of proportionality between these differences and the aims of the legal rule under review.  These aims may not be unjust or unreasonable, that is, they may not be arbitrary, capricious, despotic or in conflict with the essential oneness and dignity of humankind.

But the Commission has determined that a distinction is prohibited if:

a) The treatment in analogous or similar situations is different

b) The difference has no objective and reasonable justification

c) The means employed are not reasonably proportional to the aim being sought.

II. Failure to Recognize Economic and Social Rights Under National Law

Policy decisions in the United States are made within a constitutional legal framework that provides little, and often no, recognition for fundamental economic and social rights.  As a general matter, these rights are not recognized under United States federal law.  For example, under national Constitutional law, “[p]ublic assistance benefits are ‘a privilege’ and not a ‘right,’”  Shapiro v. Thompson, 394 U.S. 618, 627, n.6 (1969).  Thus, limiting the time period that benefits are available “does not implicate a fundamental right” domestically.  Turner v. Glickman, 207 F.3d 419, 424 (7th Cir. 2000).

Moreover, the U.S. Constitution has been interpreted to impose no positive obligations on the State to guarantee rights, regardless of their nature – civil, political, economic, social or cultural.  For example, the U.S. Supreme Court has found that the federal Constitution’s Due Process Clause “is phrased as a limitation on the State’s power to act, not as a guarantee of certain minimal levels of safety and security,” and thus “cannot fairly be extended to impose an affirmative obligation on the State ....”  Deshaney v. Winnebago County Dep’t of Social Services, 109 S.Ct 998, 1000 (1989).  The Supreme Court has also stated that the “Due Process Clauses generally confer no affirmative right to governmental aid, even where such aid may be necessary to secure life . . .” Id. at 196.  

Because the U.S. Constitution imposes no governmental duty or obligation to create the conditions necessary to protect social and economic rights,
 it is entirely up to the legislature, which has full discretion in this arena, apart from clear and intentional discrimination, to set minimum standards. See Lyng v. UAW, 485 U.S. 360 (1988); Lindsey v. Normet, 405 U.S. 56 (1972); Dandridge v. Williams, 397 U.S. 471 (1970). 
   The U.S. Congress, however, while occasionally passing rights legislation in the civil and political arenas, in recent years has generally acted or considered proposals to eliminate federal entitlements to social and economic rights.

Moreover, the U.S. government consistently takes the position that it is not bound by any regional or international economic and social rights standards, such as those found in the American Declaration, the Universal Declaration, or the almost universally ratified Covenant on the Rights of the Child.
  Given the lack of a constitutional mandate to protect these rights, the failure to recognize regional and international protections effectively translates into a national position that denies these fundamental rights on both a legal and practical level to people living within U.S. borders.     

III. Retrogressive Trends in the National Welfare Program

“Welfare” is the primary federal program that protects the rights of poor women
 and children to social security when those families are jobless (or underemployed) and have no significant source of income.
  It provides the lowest-income families throughout the country, who -- by definition -- have inadequate resources for survival, with cash benefits, medical insurance, employment related training and other services. These benefits were already inadequate. Welfare, however, underwent a dramatic change in 1996 with the enactment of the Personal Responsibility Work Opportunity and Reconciliation Act (PRWORA), which put in place the Temporary Assistance to Needy Families program (TANF).  TANF replaced the entitlement program “Aid to Families with Dependent Children” (AFDC).

Under the pre-1996 federal legislation, families were considered “entitled” to benefits under federal law based on need.   Congress revoked this federal entitlement in 1996 and took pains to note that the act “shall not be interpreted to entitle any individual or family to assistance under any State program funded under this part.”  42 U.S.C. § 601(b) (1999).  Thus, welfare benefits are no longer a federal entitlement recognized by law.  This change in the purpose of welfare law is reflected both in the structure of the TANF program and in the new definitions of “eligible” recipients.

A. Structure

Prior to the enactment of PRWORA, there were no inflexible limits on the amount of funds the federal government provided to the states to assist needy persons.
  If the number of needy persons in a state increased, the funds increased, and states were required to assist all families that qualified as needy.
  PRWORA, by contrast, gives each state a “block grant,” i.e., a defined and limited amount of money, to serve that state’s welfare population.  The amount does not increase even when the number of needy families in a state increases.  Likewise, PRWORA does not provide an increase in the level of the block grant in order to take into account inflation.
 

During economic booms when fewer families rely on welfare, the block grants have actually led to a surplus for state governments.  However, the new law allows for block grant funds to be diverted to other uses that provide no direct benefit to needy families, leading to fewer families receiving assistance, even when a surplus exists.  Moreover, when individual states face budget crises, the states are unlikely to have the resources to assist all eligible poor families under the new block grant structure.

PRWORA work requirements also create incentives to cut families off the welfare rolls, irrespective of actual need.  A state loses up to 5% of its grant if less than 50% of its recipients (excluding children) fail to meet work requirements.
  States can meet this requirement through a caseload reduction credit whereby the percentage of TANF caseload reduction applies toward meeting the work participation rate.  Thus, perversely, where State economies are weakest, i.e., where there are an insufficient number of jobs for low-wage workers, the law creates the strongest incentives to eliminate families that are unable to meet the work requirements from the program.  If these families are eliminated, they do not affect the overall percentage of work participation achieved by the state in a way that may decrease federal funding.
  Consequently, many States removed recipients from the program through onerous, and often contradictory, bureaucratic requirements, illegal tactics, and coercion.

PRWORA also imposes time limits on public benefits wholly unrelated to the need of recipients.  Under federal law -- with the exception of limited exemptions -- States may not provide more than a total of 60 months of TANF assistance to needy families.
  Recipients often need assistance beyond the sixty month limit.  

The combination of a block grant structure, penalties for failing to meet work requirements, rewards to states for reducing caseloads, and time limits for receiving benefits is designed to significantly reduce the number of poor families receiving welfare support without necessarily reducing the number of poor families.

A. Additional Conditions and Limitations on Eligibility

Prior to the 1996 enactment of PRWORA, welfare law generally considered families eligible for benefits if they were needy as defined by their level of income and family circumstances.  PRWORA imposed a number of exclusions unrelated to need, directing states to exclude many long-term lawful immigrants, teen parents, and persons with prior criminal convictions (including low-level, non-violent offenses). Additionally, the new law allowed states to exclude children from coverage who were born to families already on welfare.  This restriction penalizes reproductive choices of poor women and is commonly known as the "family cap."  Thus needy families, or particular members within those families, are regularly excluded from TANF based on arbitrary and discriminatory measures unrelated to need.

C. Arbitrary and Discriminatory Implementation of the Welfare Program at the State Level 

By eliminating the federal entitlement to welfare cash assistance benefits, and repealing many of the federal minimum standards set for individuals states, PRWORA gave individual states a great deal more discretion in the implementation of the program, leading to divergent levels of protection afforded to the right to social security for poor families depending on which states those families happen to reside.  Indeed, individual state practices post-PRWORA have varied wildly, with some states making some helpful improvements, but many others responding to the lack of federal parameters by slashing coverage for poor families.  This disparity highlights the failure of the federal government to assure a base-line level of security to all needy persons and the inequitable result that a family's security may or may not be assured in the United States, depending on the state in which the family resides.    

D. Impact on Poor Families

After the law went into effect, the number of children receiving assistance dropped dramatically.  Literally millions of recipients (adults and children) either left or were cut-off the welfare rolls.
  In particular, “[w]elfare recipiency among poor young children [fell] sharply.”
  Moreover, while “[s]ubstantially smaller proportions of poor children [participated in welfare] programs,” the proportion of children in poverty remained high.

Thus, the number of recipients no longer receiving benefits does not correlate with the number of families who escaped poverty.
  Because PRWORA was passed during a strong economy, some of the former recipients initially leaving the program – particularly those with at least some resources – were not negatively impacted at least a short while.  However, for the poorest families in the country, particularly those in extreme poverty, the decline in welfare participation made them significantly poorer.
  Other families, who were able to find work, experienced gains in earnings, but did not experience a growth in disposable income as a result of losing benefits.
  Again, children as a category were the most affected, and extreme poverty among children increased.
 
PRWORA weakened the safety net for those in greatest need, failing to serve families who previously turned to the welfare system to avoid extreme poverty.
  The number of families in extreme poverty (with cash income below one-half of the poverty line) who received no welfare benefits jumped from 1.0 million in 1995 to nearly 1.2 million in 2000 - a rise of 16 percent.  Whereas a majority of extremely poor families received welfare or similar means-tested cash assistance before the signing of national welfare legislation in 1996, only one in three was receiving such help by 2000.

Many families earned no income after they left the program, and even when they found employment few were able to keep their jobs for significant periods of time.  Job insecurity for former recipients is extremely high.  Additionally, nonstandard work is widespread and often substandard. Finally, the number of former TANF recipients stated that they had to cut the size of meals ranged from 30% for two-parent families to 35% for single-parent families.
  According to the Urban Institute American Family Survey, 49% of parents who recently left welfare reported that, in at least one instance, they ran out of food and could not buy more.
  Thus, PRWORA has further undermined economic security for the poor in the US and negatively impacted the population’s well-being in a range of ways. 
   

E. Additional Welfare Issues of Concern

The 1996 legislative changes at the federal level present some of the starkest examples of policy decisions that have caused retrogression in the right to social security in the U.S.  There are areas, however, of additional concern.  In particular, the level of cash assistance being distributed to eligible recipients is not only inadequate to meet basic needs, but has not been increased in over a decade. There are neither provisions in the law that require providing levels of assistance sufficient to meet their needs, nor to ensure that the level of cash assistance distributed is increased along with inflationary pressures. Consequently the real value of cash assistance grant levels has been allowed to decline over a significant period.  

Additionally, eligibility for the program is conditional upon participation in 30 hours of job related activity per week, yet the value of cash assistance is significantly lower than the value of 30 hours of work at minimum wage in all States that adhere to the federally set minimum wage.
  Some states include the value of food stamps when calculating the number of work hours to reach the minimum wage requirement.   Nevertheless, the value of cash assistance and food stamps is insufficient in all States to cover the cost of food, housing, transportation and miscellaneous expenditure (such as clothing or materials for schools), and is insufficient in some 60% of States to cover the cost of only transportation and miscellaneous expenditure.   Yet, the national government has failed to take any steps progressively to address this. Even in States running a surplus of TANF funds caused by less pressure on the system because of drastically reduced roles of eligible recipients and a stronger economy,
 the trend is almost uniformly downwards.  Moreover, by leaving implementation completely to the States, great variations in the development of cash assistance levels have emerged throughout the fifty states and the District of Columbia.

During the period since enactment of the TANF program in 1996, some 29 States have chosen to freeze the levels of cash assistance available at their 1996 levels.
 Adjusted for inflation this has meant a real value decline of 18.3% in the cash assistance levels in these States. These decisions were not based on an assessment that the benefits afforded covered basic needs.  Indeed, of these 29 States only 4 distribute enough money to meet the costs of even transportation and miscellaneous expenditures.
 

Finally, childless adults and parents without custody of children are not covered by the national welfare program at all.  It is left to the individual states to determine whether any assistance is offered through programs funded by states without federal assistance.  Only 13 states provide General Assistance to able-bodied adults without children, down from 15 in 1996. Many limit the duration of assistance or provide in-kind assistance rather than cash.   Moreover, the maximum monthly benefits are generally set far below the federal poverty level.

F. Violations Under the American Declaration

Article XVI of the Declaration states that: 

Every person has the right to social security which will protect him from the consequences of unemployment, old age, and any disabilities arising from causes beyond his control that make it physically or mentally impossible for him to earn a living.

Consistent with the requirements of the Declaration, TANF benefits are specifically designed to “protect [families with children] from the consequences of unemployment ... arising from causes beyond [their] control that make it physically or mentally impossible for [the parent or parents] to earn a living.”
  Prior to the changes in the program in 1996, the government offered such protection universally and indefinitely to all families in need.  Currently, however, the government only offers such protection for a limited time and with many conditions attached. Supra, A, B. and C.
As the Maastricht Guidelines state any “[f]ormal removal or suspension of legislation necessary for the continued enjoyment of an economic, social and cultural right that is currently enjoyed. . .” is prohibited.  Many families enjoyed a minimal measure of social security when welfare benefits were guaranteed during periods of unemployment.  The 1996 act represents the “removal” of that minimal guarantee necessary for the continued enjoyment of “social security.”  

The 1996 changes in welfare also represent “[t]he reduction . . . of specific public expenditures… result[ing] in the non-enjoyment of such rights. . .,” which also is clearly prohibited under the Maastricht Guidelines.  The government simply no longer expends welfare funds on large numbers of families who would previously have been classified as eligible based on need. Thus, most aspects of PRWORA constitute prohibited “deliberative retrogressive measure that reduces the extent to which … [the] right [to social security] is guaranteed.

As the UN Committee on Economic Social, and Cultural Rights has noted, “any deliberatively retrogressive measures .... require the most careful consideration and would need to be fully justified by reference to the totality of rights ... and in the context of the full use of the maximum available resources.”
  This regression cannot be justified on either ground. The exclusions and limitations of the 1996 Act fail to further the guarantee of any other rights, and there are no resource constraints that could justify the change in policy.  As noted above, the US limited welfare benefits overall in 1996, during a time of great economic prosperity.
  

The Commission has also recognized that “the principle of progressivity demands that as the level of development in a country improves, so must its level of commitment to guaranteeing economic, social and cultural rights.”
  The United States is the wealthiest country in the world in aggregate terms, and even during economic recessions, there are high levels of resources available for these programs.  Indeed, the entire welfare program represents less than 1% of the national budget.
  Consequently, the limitation and the resulting rights violation are merely punitive of poor women and their children.       

Article VI of the Declaration states that: Every person has the right to establish a family, the basic element of society, and to receive protection therefore.  

As discussed above, the 1996 Act constitutes an unjustified regression in protection of the right to social security.  For similar reasons, it also constitutes an unjustified regression with regards to the right to protection of family.  The 1996 Act undermines the right to protection of family because modest cash benefits often make the difference between survival and some level of thriving for children. 


Article II of the Declaration States that:

All persons are equal before the law and have the rights and duties established in this Declaration, without distinction as to race, sex, language, creed or any other factor.

The 1996 Act creates arbitrary distinctions between families who need welfare support in two ways.  First, families who are needy but somehow fall within one of the new exceptions or fail to meet one of the new conditions are excluded from the program.  This exclusion is arbitrary and discriminatory because these families meet the only relevant criteria – need – at the same level and often in the same ways as families receiving assistance.  Second, families similarly situated are provided or denied assistance based only on which state within the U.S. they happen to live.  For example, in some states families may be denied assistance after relying on welfare for 24 months, while in other states families facing exactly the same circumstances receive assistance for 60 months.  Similarly, in some states a drug felony conviction becomes a bar to receiving assistance, while in others it does not.  

Distinctions regarding social and economic rights must be “based on substantial factual differences and there [must] exist a reasonable relationship of proportionality between these differences and the aims of the legal rule under review.”  See supra sect. IV (B)(3).  Additionally, “these aims may not be unjust or unreasonable, that is, they may not be arbitrary, capricious, despotic or in conflict with the essential oneness and dignity of humankind.  Id.   If the distinction does not meet these criteria, it is a prohibited distinction under the Declaration and a violation of article II.  

There are no substantial factual differences that would justify disparate treatment among families that are equally needy and equally at risk of being unable to exercise their right to social security, work, and protection of family during periods of unemployment.  Moreover, the impact of the distinctions made is wholly disproportionate, and in fact in contradiction with, the aims purportedly served.  The stated aim of the 1996 Act was to promote economic independence.  Eliminating support even when recipients cannot find work in no way furthers this aim, and in fact, undermines it.   Thus, because the law treats very similar families differently without a reasonable justification, and employs means  (imposing economic deprivation on poor women and children) that are not reasonably proportional to (and even undermine) promoting economic independence such a distinction is a violation of article II of the Declaration.  

IV.  The Health Care Finance System in the U.S.

In the United States, the vast majority of individuals and families finance their health care through either a private or public insurance scheme. People employed full-time and year round making at least twice the income of the poverty line have the greatest likelihood of having private health insurance.
 Many, but not all, families with children under the poverty line have access to Medicaid – the public health insurance program for the poor.  By contrast, adults who lack custody of children, no matter how poor, are generally not covered by Medicaid. Most people over 65 have access to Medicare – the public insurance program or the elderly.  There are a large number of families and individuals, however, who do not qualify for public programs but cannot afford to purchase private insurance.
 Although members of families with no wage earners are most likely to lack insurance, more than 80% of the uninsured live in working families and around 60% are themselves employed.
 

Health care in the U.S. is simply not affordable to a large segment of the population, and nearly 44 million people have no guaranteed access to care due to lack of insurance (almost 75 million in a two-year period). Yet, insurance costs continue to rise, and no system of equity has been established, with the result that the poorest American families (those making less than $10,000 annually) spend approximately 23% of their income on health care, while those families making over $100,000 a year spend just 5% for health care.
  Affordable access to quality health care in the United States has grown into a human rights crisis.

The U.S. Census Bureau recently reported that the number of uninsured shot up to the highest level in over a decade, 43.6 million people.  This included 8.5 million children, and that number is likely to increase due to more children being cut-off insurance programs as state budget deficits grow.
 From 2001-2002, approximately 74.7 million people in the U.S under the age of 65 were uninsured at some point.  Nearly one-quarter of these people went without coverage for the entire two years. Only 10% were without coverage for less than two months.

Those who are uninsured often forego treatment for acute injuries and illnesses unless they become severe. Consequently, adults without health insurance coverage experience a decline in their health status over time. A report by the Institute of Medicine showed that the uninsured receive fewer preventive services, get sicker and die sooner than those with consistent insurance.
 According to the Kaiser Family Foundation, in 2003, almost half of the uninsured postponed seeking medical care because of cost, 35% needed care but did not get it, 37% did not fill a prescription because of cost, 36% had problems paying medical bills and 23% had been contacted by a collections agency because of medical bills.
 Because they have less access to preventative health care services, such as mammograms, pap smears and prostate exams, they are at greater risk of being diagnosed with late detected, fatal cancers. They are frequently hospitalized for conditions or illnesses that may have otherwise been avoided if they received care earlier. Once hospitalized, they often receive lower quality care and services, and are more likely to die than people with insurance.
 

Additionally, in 2001, a survey conducted by the Commonwealth Fund found that 55% of those who were currently or recently uninsured had problems paying medical bills and about 30% reported needing to change their way of life in order to pay medical bills.
 A study of a larger pool of people, including those with insurance, found that half of all personal bankruptcies are the result of health problems or unmanageable medical bills.
 In a 2003 survey by the Access Center, 56% of respondents prescribed medications needed help paying for them, 13% obtained none or only some of their medications because of cost, nearly half had unpaid bills or debt at the facility where they received care, and about one-quarter of them said their debts would deter them from continuing to seek care at these facilities.
 In some states such as Illinois, the consequences for outstanding medical bills may even include incarceration, if a “body attachment” arrest warrant is issued for missing a court date to answer to debts, adding legal fees to the patient’s financial burdens.
 

The U.S. health care system also ranks low in performance compared to other similarly resourced, and even less resourced, countries.  In 2000, the World Health Organization (WHO) issued a report evaluating the performance of the health systems of its member states. On a positive note, the report found that the U.S. health care system is the most responsive in terms of respect for patients, prompt attention, quality of basic amenities, access to social support networks during care and choice of care provider overall.  On the other hand, the U.S. falls far short in other key areas, particularly in regards to financing and equitable distribution. It was ranked 53rd and 54th in the fairness of its health system’s financing, emerging only slightly ahead of Iraq, Oman, Chad and Rwanda, respectively. Moreover, the U.S. was 37th among the 191 countries in measures of overall health system performance, coming out below all of Western Europe and even developing countries such as Colombia (22nd), Morocco (29th) and Costa Rica (36th).   The U.S. was ranked an embarrassing 72nd in level of health performance (the amount of money put in to the health care system versus returns in level of overall health of its population), indicating that its financing system is one of the least efficient and most wasteful in the world.
 

As noted above, the crises in access to health care does not stem from resource constraints.  These health distribution statistics might suggest that the nation’s health care system is getting shortchanged, but the U.S. actually spends more on health care than any other country.  According to the 2000 data provided by the Organization for Economic Cooperation and Development (OECD), U.S. per capita health spending was $4,631. This is a level 44% higher than that of Switzerland, the country with the next highest spending, 83% higher than Canada, and 134% higher than the average of $1,983 for the 30 industrialized countries that comprise the OECD. Health expenditures were 13% of U.S. Gross Domestic Product (GDP) in 2000, compared to the OECD average of 8%,
 and costs continue to rise. In 2002, the country’s health care spending was $1.6 trillion, up 9.3% from the previous year.
  While families in other industrialized countries only pay and average of 25% of their health care costs “out-of-pocket,” in the United States 56% of family health care costs are "out-of-pocket" expenses.
  Despite this high level of spending, the U.S. has a lower than average proportion of physicians to patients and one of the lowest ratio of inpatient beds among industrialized countries,
 and is the only one that does not have a universal access to medical services. 

There are a number of reasons for the high level of health care spending in the United States. The health care industry is generally guided by what will make the most money, as opposed to what will make the population healthier, and the U.S. government has not adopted any basic human rights principles to hold them accountable to a higher standard that protects public health. With a multitude of private insurance companies competing in the high stakes health business, the cost of marketing, advertising and administration are high and, in terms of accessibility of health services, resources are distributed inefficiently. Health care and treatment take a backseat to extravagant public relations campaigns and high tech procedures and equipment. The increasing cost, much of which is associated with these non-service related expenses, is transferred to the patients. In addition, the process for payment and billing in the U.S. health system is so complex and bureaucratic that administrative needs are much higher than in countries where there is a simpler payment system, such as the single payer model. For instance, in the 1990 fiscal year, administration accounted for nearly one-quarter of total hospital costs in the United States, which is almost twice the share for such costs in Canada.
 
According to the U.S. Government’s Centers for Medicare and Medicaid Services, prescription drugs lead the rise in personal health care costs, with a 15.3% jump in 2002 alone. Although growth in private health insurance spending for prescription drugs slowed somewhat that year, out-of-pocket spending shot up to 14.4% as a result of tiered drug pricing formulas that shift more of the cost to consumers.
 Because insurance companies are fragmented and competitive and the government is neither the primary provider of health services nor an active mediator for price negotiation, there is no one in the position to form agreements with drug companies to keep prices under control for patients. The increasing costs for prescription drugs directly coincides with the trend of pharmaceutical companies spending more and more on advertising. Since the Food and Drug Administration (FDA) relaxed its rules on mass media advertising for prescription drugs in 1997,
 spending on mass media advertising for prescription drugs has more than doubled—from $1.1 billion in 1997 to $2.5 billion in 2000.
 

Under Article IX of the American Declaration the United States has the obligation to ensure that "[e]very person has the right to the preservation of his health through sanitary and social measures relating to food, clothing, housing and medical care, to the extent permitted by public and community resources." Like other economic and social rights, the right to health is subject to progressive realization, meaning that the United States is obliged to ensure that the healthcare in the United State progressively improves and does not get worse for any segment of society. 

The meaning of the right to health has been set out in two documents: General Comment 14 of the United Nations Committee on Economic, Social and Cultural Rights; and Article 10 of the Additional Protocol to the American Convention on Human Rights in the Area of Economic Social and Cultural Rights ("Protocol of San Salvador").  General Comment 14 imposes three types of obligations regarding the right to health: the obligation to respect, protect and fulfill. The obligation to respect requires states parties to refrain from interfering directly or indirectly with the enjoyment of the right to health. The obligation to protect requires states to prevent third parties from negatively interfering with the right to health. The obligation to fulfill requires states to adopt appropriate measures, whether legislative, budgetary, judicial, administrative or otherwise, to progressively realize the right to health.   

General Comment 14 (specifically paragraphs 35, 36, 43e, and 55) also finds that in order to ensure the right to health national governments must  
· Recognize a right to health in the national legal system; 

· Adopt a national strategy to ensure universal access to healthcare; 

· Provide a “public, private or mixed health insurance system which is affordable for all;” 

· Ensure “equitable distribution of all health facilities, goods and services;”

· Ensure that “privatization of the health sector does not constitute a threat to the availability, accessibility, acceptability and quality of health facilities, goods and services;” 

· Ensure  that the private business sector and civil society are conscious of their role in fulfilling the right to health; and

· Control the “marketing of medical equipment and medicines by third parties.”

Finally, article 10 of the Protocol of San Salvador states that "in order to ensure the exercise of the right to health, States Parties agree to recognize health as a public good and, particularly, to adopt the following measures to ensure that right: a) Primary Health Care, that is, essential health care made available to all individuals and families in the community; b) extension of the benefits of health services to all individuals subject to the State's jurisdiction;... f) Satisfaction of the health needs of the highest risk groups and of those whose poverty makes them the most vulnerable."

The U.S. has failed in all these respects.  There is no recognized right to health on the national level, nor is health care adequately recognized as a public good.  Moreover, there is no clear national plan of action to ensure access to health care for all people within the U.S.’s jurisdiction.  Not even the most recent federal proposals attempt to ensure universal coverage.   Moreover, health care access in the U.S. is neither affordable for all nor equitably distributed, and the role of the private sector at this point is seriously jeopardizing access to care. Finally, the U.S. has not only failed to adequately regulate pharmaceuticals, but has actually deregulated the industry recently leading to increased costs in essential drugs.  The totality of all these failures is an ongoing decrease in the number of people able to afford health insurance and thus have adequate access to basic care. 

In sum, the current financing scheme for health care in the U.S. results in violations of the right to health because it impedes access and leads to unnecessary increases in morbidity and mortality.  Moreover, the financing scheme also leads to inequitable resource allocation in the provision of health care.  

V.   The Decreasing Availability of Affordable Housing for the Poor in the U.S.

The United States is failing to meet its obligations regarding the right to housing. Presently, at least 840,000 people are homeless on any given day within the United States. As large numbers of people transition in and out of homelessness, more than 3.5 million people are affected within a given year, 1.35 million of whom are children. Many are unable to obtain access to emergency shelter, often being turned away by overburdened, inadequately funded providers. Some 33% of requests by homeless families for emergency shelter are turned down. Of those who manage to obtain emergency shelter, most are required to separate. For those homeless persons unable to obtain emergency shelter, the system’s failure can be deadly, particularly during the winter. It can also lead to criminal punishment with homeless people in urban areas increasingly being targeted by municipal police forces for criminal offenses such as “illegal lodging” or panhandling in designated areas.

While millions are affected by homelessness, even more are at risk of it because of ever increasing housing pressure, caused by high rents and a smaller pool of affordable housing. Indeed, there is a critical shortage of affordable housing in the U.S.  Specifically, there are 4.7 more poor households in need of rental housing than there are available affordable units. Some 14.3 million households, representing almost one in seven households in the United States, are severely burdened by the cost of housing, meaning that housing payments account for more than 50% of their income.
 Of these, some 12.5 million are at grave risk of becoming homeless, because wage levels, particularly for those working at minimum wage, are woefully insufficient to meet the rising costs of housing. Large numbers of homeless people report that they work full or part-time and yet are still unable to afford housing. Full time minimum wage workers can not afford basic one bedroom apartment at the fair market rate and 38% of elderly renters are severely cost burdened.  This is caused in large part by a failure to provide access to affordable housing. There is simply not enough affordable housing or housing assistance available to meet the need. Only 34% of the United States’ 9.9 million households who are all eligible for housing assistance actually receive it. In addition, large numbers of cities have stopped accepting applications for housing assistance programs because waiting lists have become so long.

What is most troubling, however, about housing trends in the U.S. is that access to affordable housing for the poor continues to decrease.   Between 1997 and 2001, the number of middle quintile households (income between $32,000 to 50,000) who spend 30% or more of their income on housing jumped from 3.2 million to 4.5 million. (30% or more is considered moderately cost burdened, 50% or more severely cost burdened). Additionally, state level shortages of affordable housing available to extremely low-income renter households grew by 15% from 1990 to 2000.

The fact that shortages of affordable housing worsened so much during a decade of strong economic growth makes it clear that economic growth alone cannot answer the U.S.’s low income housing problems. Significant shortages of affordable and available housing for low-income renters on the national level demands that the U.S. take steps to implement policies that increase the supply of such housing where it is needed and that assure that poor families and individual have access to housing they can afford.   

Yet, the right to housing has not been recognized as a right on the national level in the United States.  Government expenditure to provide housing is discretionary and U.S. policy decisions have led to an overall decrease in affordable housing units for the poor over the last three decades.
  The overall budget for housing for the poor has been reduced by some $46.82 billion dollars in real terms between 1976 and 2004. The impact has been severe. For example, in 1976 there were over 400,000 federally subsidized rental units.  In 2000, there were about 120,000.  Several housing programs, particularly those providing “vouchers” that subsidize rent for the poor in the private market, were eliminated beginning in the early 1980’s.  As noted above, currently, only 34% of those eligible receive federal housing aid.

The U.S., however, rather than address these policy failures has actually made recent changes in two major national housing programs that actually will decrease housing units that are affordable for the poor. One of those programs is the Section 8 voucher program that provides subsidies to low-income renters in the private market. In 2003 and 2004, no new vouchers were funded it was zero. 

For 2005, the Administration has proposed a budget (not yet approved by Congress) that would eliminate funding about 250,000 existing vouchers, cutting about 1.6 billion in funding for this program.
  Two million of the country’s lowest income families rely on the program for housing, and this cut would ensure that about 231,000 fewer families would receive housing vouchers. These families face an exceedingly high risk of joining those 3.5 million Americans already experiencing homelessness in the United States today.  According to a 25-city survey published in December by the U.S. Conference of Mayors, cities reported an average increase of 13% in emergency shelter requests nationwide in 2003.  More than 80% of the cities in the Mayors’ survey also reported that emergency shelters had been forced to turn away homeless families because of a lack of resources in 2003, and that they expected unmet needs to increase in 2004. 

The second major housing program where Congress has made recent policy decisions that will lead to decreased affordable housing for the poor is HOPE VI. The stated goals of HOPE VI are inconsistent with human rights principles.  The HOPE VI program is intended to benefit the current residents of severely distressed public housing residents by revitalizing and renovating units and surrounding communities.  The program is supposed to improve families' quality of life by moving them closer to jobs and better quality schools, which has occurred for some families. However the HOPE VI program forcibly evicts tenants without any guarantee of replacement housing.  Fifteen percent of residents recently surveyed have worse housing conditions than they did before HOPE VI.   Moreover, in 1998, Congress removed the requirement that every affordable housing unit demolished under HOPE VI be replaced.  

Consequently, many families are being displaced and low-income housing units are being lost under the HOPE VI program. As of September 2002, 78,259 public housing units were slated for demolition under the HOPE VI program, with only 33,853 new public housing rental units planned for replacement. This results in a net loss of 44,406 public housing units.  In addition, public housing authorities plan to build 29,000 non-public housing, affordable units.  However, these new units built will not be affordable to all the displaced families.  

In addition, retroactive policy changes are putting housing authorities under even greater strain. In April 2004, the Department of Housing and Urban Development (HUD) announced that it will limit the amount of 2004 funding state and local housing agencies receive to August 2003 levels, adjusted only for inflation—not for escalating housing costs—marking a retroactive change from prior HUD policy. As a result of this retroactive change, many state and local housing agencies have been thrown into a funding crisis. Because of this changes, an estimated 96,000 vouchers across the country will loss their funding—resulting in loss of housing for some 96,000 families. In dollar terms, the policy change has resulted in the retroactive loss of about $183 million.
 

The impact of these drastic cuts are illustrated by the policies of the Chicago Housing Authority.  The City of Chicago has demolished nearly 14,000 units of public housing since 1999, in the course of carrying out the Chicago Housing Authority’s “Plan for Transformation.” Yet, it has built less than 1,000 family public housing replacement units.
 Because of the massive and rapid demolition of public housing units, a recent study found that 172 families moved directly into homeless shelters from Chicago Housing Authority units between January and June 2003.

The result of these federal funding cuts and policy changes are felt hardest by those in need as agencies attempt to adapt to this situation. Some agencies, for example, are raising the rent burdens on low-income families by reducing the amount of rent that housing vouchers cover. Other agencies are reducing the number of families assisted by rescinding housing vouchers already provided to families that are searching for housing but have not yet found suitable accommodation, and by stockpiling vouchers that become available when people leave housing programs. Still others are affected so severely by the funding and policy changes that they have been given no choice but to terminate assistance to low-income families using the vouchers to help pay rent.

Under Article IX of the American Declaration, the United States has the obligation to ensure that "[e]very person has the right to the preservation of his health through sanitary and social measures relating to food, clothing, housing and medical care, to the extent permitted by public and community resources."  Thus, the right to housing is specifically protected by the Declaration, and recognized as an integral aspect of health and well-being.  Similarly, this right is specifically recognized by the Committee on Economic, Social and Cultural Rights in general comment 4 which notes that “ the right to housing is integrally linked to other human rights and to .. fundamental [human rights] principles....”
General Comment 4 also defines the content of the right to housing as including seven elements: legal security of tenure; availability of services, resources and infrastructure; affordability; habitability; accessibility; location and cultural adequacy. While some parts of the right are immediately effective, in general the obligation is to ensure the "progressive realization" of the right.  This approach is echoed by the Commission on Human Settlements and the Global Strategy for Shelter to the Year 2000 which have stated:  “Adequate shelter means ... adequate privacy, adequate space, adequate security, adequate lighting and ventilation, adequate basic infrastructure and adequate location with regard to work and basic facilities - all at a reasonable cost”.
With regards to affordability General Comment 4 notes that: 

Personal or household financial costs associated with housing should be at such a level that the attainment and satisfaction of other basic needs are not threatened or compromised.  Steps should be taken by States parties to ensure that the percentage of housing‑related costs is, in general, commensurate with income levels.  States parties should establish housing subsidies for those unable to obtain affordable housing, as well as forms and levels of housing finance which adequately reflect housing needs.  In accordance with the principle of affordability, tenants should be protected by appropriate means against unreasonable rent levels or rent increases.

The totality of housing policy decisions made in recent years in the U.S. has served to undermine access to affordable housing and put significant numbers of families and individuals at risk of homelessness.  As the Maastricht Guidelines state, any “[f]ormal removal or suspension of legislation necessary for the continued enjoyment of an economic, social and cultural right that is currently enjoyed. . .” is prohibited, as well as  “[t]he reduction . . . of specific public expenditures… result[ing] in the non-enjoyment of such rights. . .” The reduction in expenditures in the Section 8 program, and the removal of the requirement in the HOPE VI program that every affordable unit be replaced conflict with these human rights obligations, and are “deliberatively retrogressive measures ....  [that were implemented without] ... careful consideration and [can not be] ...  justified by reference to the totality of rights ... [or] in the context of the full use of the maximum available resources.”
  

VI. Format of the Hearing and Time Required

Petitioners understand that the Commission normally allocates a total of one hour for general hearings. Clearly, such a one hour limitation would be insufficient for the Petitioners to adequately address the issues raised in this Request. Accordingly, Petitioners respectfully request that the Commission consider allocating four general hearing dates, commencing during the Commission’s regular sessions in February 2005.

As noted in the introduction, Petitioners would welcome the participation of the United States government at the general hearing(s). 

To assist the Commission in its deliberations, Petitioners plan to produce 4 experts to give testimony on each of the four subject areas detailed above. (i.e. legal status of economic and social rights, welfare trends, health care finance, and housing) In addition, Petitioners propose to adduce testimony from at least six individuals who have suffered as a direct consequence of the United States failure to adhere to international obligations.  Petitioners will provide specific details on each of these presenters prior to the hearing. 

Petitioners would also request that following the hearing, the Commission consider referring the issues raised to the Special Rapporteur on the United States for follow-up investigation and reporting. 

Thank you for consideration of our request for general hearings on these important human rights concerns.
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� The term industrialized does not include the ‘newly industrialized” countries such as Mexico, India and South Africa.





�    As noted by President Clinton when commenting on the political debate around welfare reform, "[w]e have the longest peacetime expansion in history, nearly 19 million new jobs; the lowest unemployment in a generation; the lowest minority unemployment ever recorded; the highest home ownership in history. From a deficit of $290 billion we are moving to a surplus of $99 billion. And this year alone we will be paying $85 billion on our national debt."  President William Clinton, Remarks at the National Forum on Welfare to Work at Navy Pier Festival Hall, Chicago, Illinois (Aug. 3, 1999) � HYPERLINK "http://clinton4.nara.gov/WH/New/html/19990803.html" ��http://clinton4.nara.gov/WH/New/html/19990803.html�.





� In particular, in June of 1991, the federal General Accounting Office under the first Bush Administration found that: 





		“If the US were to shift to a system of universal coverage and a single payer, as in Canada, the savings in administrative costs [10% of health spending] would be more than enough to offset the expense of universal coverage.” (“Canadian Health Insurance: Lessons for the United States”).  





The Congressional Budget Office found that same year that:





“If the nation adopted…[a] single-payer system that paid providers at Medicare’s rates, the population that is currently uninsured could be covered without dramatically increasing national spending on health. In fact, all US residents might be covered by health insurance for roughly the current level of spending or even somewhat less, because of savings in administrative costs and lower payment rates for services used by the privately insured. The prospects for controlling health care expenditure in future years would also be improved.” (“Universal Health Insurance Coverage Using Medicare’s Payment Rates”).





�     OAS Charter at art .34.





�     Id. at art. 45.





�    “Interpretation of the American Declaration of the Rights and Duties of Man within the Framework of Article 64 of the American Convention on Human Rights,” I.A.Ct.HR, Advisory Opinion OC-10/89, July 14, 1989, Ser. A No. 10, paras. 43-46.  





�     Inter-Am. C.H.R. 1993 Annual Report, Chpt. V, OEA/Ser/L/V/II.85 (1993) [hereinafter 1993 Annual Report.  





�     See e.g., "The principles articulated in the American Declaration were elaborated and expanded into the American Convention on Human Rights.  Similarly, the Protocol of San Salvador is an extension of norms and principles set forth in the previous two texts as well as in the Charter. Inter-Am 1993 Annual Report at ch. V pt. II.; see also International Covenant on Economic Social and Cultural Rights (ICESCR) entered into force, 3 Jan. 1976, 993 U.N.T.S. 3, reprinted in 6 I.L.M. 360 (1967).  





�     “Other Treaties” Subject to the Consultative Jurisdiction of the Court (Art. 64 of the American Convention on Human Rights), Advisory Opinion OC-1/82 at para. 40, Inter-Am. Ct. H.R. Ser. A., No. 1 (1982). 





�     The Commission has, as a regular matter and on a range of issues, relied on human rights resolutions and instruments of the United Nations System and the European Court of Human Rights. See for example, Case 10.832, Inter-Am. C.H.R. 821, OEA/Ser.L/V/II.98, doc. 7 rev. (1998); � HYPERLINK "http://www.cidh.org/annualrep/2000eng/ChapterIII/Merits/Jamaica.11.826.htm" �Case 11.826�, Inter-Am. C.H.R. 146, OEA/Ser.L/V/II 102, doc. 20 rev (1998).





� See, e.g., 1993 Commission report.





�  The Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights, U.N. Doc E/CN.4/1987/17 (1987).  (The Limburg Principles)  These priniciples are relevant for the present petition because they reflect the unanimous opinion of distinguished experts in international law from different parts of the world on the nature and scope of the obligations under the International Covenant of Economic, Social and Cultural Rights, treaty which protects the same nature of rights as those economic and social rights protected by the Declaration.   





�     “On the occasion of the 10th anniversary of the Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights (hereinafter 'the Limburg Principles'), a group of more than thirty experts met in Maastricht from 22-26 January 1997 at the invitation of the International Commission of Jurists (Geneva, Switzerland), the Urban Morgan Institute on Human Rights (Cincinnati, Ohio, USA) and the Centre for Human Rights of the Faculty of Law of Maastricht University (the Netherlands). The objective of this meeting was to elaborate on the Limburg Principles as regards to the nature and scope of violations of economic, social and cultural rights and appropriate responses and remedies.”  Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, Maastricht, January 22-26, 1997 at para. 1.





�    Id. at  par. 21.  This principle is "affirmed in article 32 of the OAS Charter which describes development as the 'primary responsibility of each country and should constitute an integral and continuous process for the establishment of a more just economic and social order.  Inter-Am. C.H.R. 1993 Report at para. 21, at Chpt. V, pt. II (quoting OAS Charter) (Emphasis added).  





�     The Commission has determined that “the principle that economic, social and cultural rights are to be achieved progressively does not mean that governments do not have the immediate obligation to make efforts to attain the full realization of these rights.” Inter-Am. C.H.R. 1993 Report, ch. V, pt. II.  See also, Committee on Economic, Social and Cultural Rights, General Comment 3 (1990) [hereinafter “General Comment 3”].





�   General Comment 3 (1990), para. 9 (Emphasis added).  Similarly, the Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights establish that a violation of the Covenant, inter alia, arises if a State “deliberate retards or halts the progressive realization of a right, unless it is acting within a limitation permitted by the Covenant or it does so due to a lack of available resources or force majeure.” Limburg Principles, point 7.2.   


�     1993 Annual Report at 524.  See also Report of the Special Rapporteur on the Realization of Economic, Social, and Cultural Rights, U.N. ESCOR. Comm’n on Hum. Rts., 43rd Session, Agenda Item 8 at 1852 (d) U.N. Doc. E/CN.4 Sub 2/1991/17 (1991).   





�  The principle of minimum core content is also widely endorsed.  See e.g., Scott Leckie,  Violations of Economic, Social, and Cultural Rights  and Audrey R. Chapman, Violations of the Right to Health, in The Maastricht  Guidelines on Violations of Economic, Social, and Cultural Rights (Theo C. van Boven et al. eds., 1997);  Victor Ahramovich y  Christian Courtis, Los Derechos Sociales Como Derechos Exigibles (2002); “The Right to Freedom of Opinion and Expression” Informe definitivo de Danilo Turk y Louis Joinet, relatores especiales, UN, Docs. E/CN.4/Sub.2/1992/9 de julio (1992).





�   General Comment No. 3 at para. 10.





�   Maastricht Guidelines., Guideline number 9.   





�   Corte I.D.H., Propuesta de Modificación a la Constitución Política de Costa Rica relacionada con la Naturalización, Opinión Consultiva OC04/84 del 19 de enero de 1984, Serie A No. 4, paras. 53-54.   





�  OAS Charter art. 45.  





�     Inter-American Court of Human Rights, Proposed amendments to the naturalization provisions of the Constitution of Costa Rica, Advisory opinion OC-4/84 of January 19, 1984, Ser. A, No. 4, (1984).





�     Case 11.784, Inter-Am. C.H.R. 603, OEA/ser. L/V/II.111 doc. 20 rev. (2001), at para. 37.  The European Court has established three elements to determine when there is discrimination under article 14 of the European Convention for Human Rights (1) the facts found disclose a differential treatment; (2) the distinction does not have a legitimate aim; (3) there is no reasonable proportionality between the means employed and the aim sought to be realized. Geillustreerde Pers N.V. v. the Netherlands, D&R8 (1977), p. 5 (14-15) as cited by P. Van Dijk and G.J.H. Van Hoof, Theory and Pracitce of the European Convention on Human Rights 753. 





�    Thus, the United States Supreme Court has found that the government has no obligation to fund abortions or other medical services, Harris v. McRae, 448 U.S. 297, 317-318 (1980), and no obligation to provide adequate housing, Lindsay v. Normet, 405 U.S. 56, 74 (1972).





�     Nor does US law recognize the principle of indivisibility. Consequently, US law fails to provide a remedy where a failure to protect economic and social rights undermines civil and political rights. See e.g. Lyng v. UAW, 485 U.S. 360 (1988). (upholding 1981 Amendment which precluded households from becoming eligible for food stamps due to a member of the household going on a legally protected strike despite impact on freedom of association); Harris v. McRae, 448 U.S. 297 (1980).





� There have been proposals in Congress to convert the food stamps and Medicaid, currently entitlement programs, into block grants which would eliminate the federal entitlement and give states block grants to operate their own programs.  The House-passed  version of the PRWORA reauthorization bill permits five states to block grant their food stamp program.  There also have been proposals to block grant the Unemployment Insurance Program, which would undermine the federal commitment to adequately fund this program.





� U.S. Position on International Treaties, Global Policy Forum,  June 2003, � HYPERLINK http://www.globalpolicy.org/empire/tables/treaties.htm ��http://www.globalpolicy.org/empire/tables/treaties.htm�.





�     The program is available to both men and women if they qualify, however, the overwhelming majority of actual adult recipients are women.  Children are the largest group of welfare recipients. 





�     The US government also administers an unemployment insurance program which provides funds to those who are unemployed.  This program, however, is severely limited as it only provides funds for a maximum of 6 months, and only provides these funds if the individual had been working continuously for several months prior to becoming unemployed.  It also does not cover workers in the informal sector. The federal government’s Social Security Administration also provides disability benefits for people who cannot work due to a permanent and severe disability.  However, the disability standard is strict, leaving persons disabled for temporary periods or suffering from lesser impairments completely uncovered.





�     The federal government provided states open-ended matching funds for all needy persons.  In other words, for every $1 a state spent providing assistance to a needy person, the federal government provided approximately $2 more under an average 66% (50% to 79% depending on the state) federal match rate..  This created an enormous incentive for the state to provide funds, as otherwise it would forgo federal assistance.





�     States did have the discretion to set the level of benefits.





�     Congress froze TANF block grants at the level they were in 1997.  Between 1997 and 2007 purchasing power will decrease by 22% due to inflation.   Sharon Parrott and Zoe Neuberger, Center on Budget and Policy Priorities, States Need More Federal TANF Funds 1 (May 2002).





�     The 50% figure is for single households; 90% of two parent families must be engaging in work activities.





�     Moreover, the percentage of the reduction in caseload counts toward meeting federal work participation requirements.  Finally, where States do not spend their block grant directly on eligible families due to a shrinking of the caseloads, they have a great deal more latitude as to how to spend that money.





�     Welfare Law Center, TANF Sanctions: Opportunities, Ideas and Strategies, June 1999.





�    States are permitted an exemption for 20% of their caseload for “hardship,” but they may not continue providing TANF benefits for more than 20% of families, and are not required to use the exemption. There is also an option to exempt families based on domestic violence, as part of the Family Violence Option.   If a state did not exempt even one family for “hardship,” it would be in compliance with federal law.  States can use state funds to extend benefits beyond 60 months without incurring a federal penalty if they separate state funds from federal funds.





�      Five million families received benefits in 1994, while only approximately three million received them in mid-1998. US General Accounting Office, GAO/HEHS-99-48, Welfare Reform – Information on Former Recipients’ Status (1999). In March 1999, according to data from the US Department of Health and Human Services, the number of recipients dropped 47% from its 1994 peak, and in six states they dropped more than 70%.





�     National Center for Children in Poverty of the Columbia Univ. Joseph L. Mailman School of Public Health, Young Children in Poverty – A Statistical Update 9 (1999).





�     Wendell Primus, et al., Center on Budget and Policy Priorities, The Initial Impacts of Welfare Reform on the Incomes of Single-Mother Families 5 (1999), [hereinafter “Primus, et al.”].





�    In West Virginia, for example, the number of welfare recipients was cut by 68.5 % between January 1997 and June 1999.  Yet less than a third of those whose benefits were eliminated left welfare because they had found employment. Even after time had passed, barely half of former recipients were employed.  Robert Jay Dilger et al., WV Works Case Closure Study, 17 The W. Va. Public Affairs Reporter, 2-4 (2002).





�    “The average disposable income of families in this group increased between 1993 and 1995 [before PRWORA] but declined during the 1995-1997 period.” Primus et al at 9. The group referred to in this study is “the poorest fifth of persons in single-mother families,” which constitute around half of those under the federal poverty line and thus about half of those eligible for TANF benefits. Id.





�    Most of the remainder of those eligible for welfare benefits fall into this category. Id.  





�        For example, during the year following PRWORA’s passage, the drop in TANF caseloads was accompanied by a sharp increase in extreme child poverty, according to a study by the Children's Defense.  The study defined extreme poverty as family income below one-half of the federal poverty line, or $6,401 a year for a three-person family. In calculating income, the study included income from tax credits and the value of non-cash benefits such as Food Stamps, a definition broader than what the federal government uses to define poverty. The report found that between 1996 and 1997 the number of children living in extreme poverty as defined above increased by 426,000 (from 2.3 million to 2.7 million). Most of the increase occurred in single parent female-headed households. Arloc Sherman, Children’s Defense Fund, Extreme Child Poverty Rises Sharply in 1997 4 (1999). According to a study by the Institute for Women's Policy Research, extremely poor children fell deeper into poverty after the implementation of welfare reform, with the youngest children being hit the hardest. The monthly family income of young children living in extreme poverty declined by 21 percent following welfare reform, while family-income among school-aged children declined by nine percent. DEANNA M. LYTER, MELISSA SILLS, AND GI-TAIK OH, CHILDREN IN SINGLE PARENT FAMILIES LIVING IN POVERTY HAVE FEWER SUPPORTS AFTER WELFARE REFORM, IWPR Research Brief No. D 451, September 2002, � HYPERLINK http://www.iwpr.org/pdf/D457a.pdf; ��http://www.iwpr.org/pdf/D457a.pdf;� Another study by the Children's Defense Fund found that the number of extremely poor Black children has reached its highest level in the 23 years for which such data exist, and fewer extremely poor children of all races receive public assistance, despite their extreme poverty.  NUMBER OF BLACK CHILDREN IN EXTREME POVERTY HITS RECORD HIGH, CHILDREN'S DEFENSE FUND, May 28, 2003. http://www.childrensdefense.org/familyincome/childpoverty/extremepoverty.pdf.





�     Average disposable incomes of the poorest 20% of female-headed families (two million families, which include six million people living below 75% of the official poverty line) fell an average of 6.7%, or $580, per family between 1995 and 1999. About $460 of this income loss, or about 80% of it, was due to declines in social welfare programs. During the same period only single-mother families with the highest incomes experienced income increases due to the expanding economy. Primus et al; Pamela Loprest, the Urban Institute, How Families that Left Welfare Are Doing: A National Picture (1999).





�     Children’s Defense Fund, Release “Overall Child Poverty Rate Dropped in 2000 But Poverty Rose for Children in Full-Time Working Families” (September 25, 2001).





�     Families Who Left Welfare at 20.





�     Id.





�     PRWORA also impacted access to higher education.  Since the US enacted PRWORA, there has been a steep drop in college enrollment among welfare recipients. Nationally, in 1995, under Aid to Families with Dependent Children (AFDC), there were approximately 648,763 receiving benefits enrolled in full-time educational programs.  By the 1998-1999 school year, this figure dropped by 47.6% to under 340,000 students. Mark Greenberg et al., Center for Law and Social Policy, How State Welfare Laws Treat Postsecondary Education (1999).  See also National Urban League Institute for Opportunity and Equality, Negative Effects of TANF on College Enrollment (2002). (“College enrollment of welfare recipients under AFDC and TANF indicate lower enrollment rates for welfare recipients in the post welfare reform period. For instance, since 1995, enrollment of welfare recipients at the City University of New York decreased from 27,000 in 1995 to 5,000 in 2000 (see Figure 1) a drop of about 81.5 percent. Data from the Urban Institute’s National Survey of America’s Families 1997 and 1999, which is used for this study, reaffirms the trend seen at CUNY. Nationally, welfare recipients are attending college less after the passage of PRWORA.”).





� 20 of the 30 hours must be in either a subsidized or unsubsidized job, workfare, on-the-job trianing, job search and job readiness, vocational education limited to 12 weeks, or providing child care to other recipients performing workfare.  The other 10 hours can be job skills training or education related to employment or high school diploma or equivalent.


� Nueberger, Parrot and Primus, Funding Issues in TANF Reauthorization, p.2 (Center on Budget and Policy Priorities, February 7, 2002).





� Between 1997 and 2007 purchasing power will decrease by 22% due to inflation.   Sharon Parrott and Zoe Neuberger, Center on Budget and Policy Priorities, States Need More Federal TANF Funds 1 (May 2002).  The percentage decrease in real value of welfare benefits in individual states from 1970 to 2003 ranges from 14% to an astounding 70%.  2004 GREEN BOOK, COMMITTEE ON WAYS AND MEANS, U. S. HOUSE OF REPRESENTATIVES, 108TH CONGRESS, 2ND SESSION, Report No. 108-6.





� Miscellaneous expenditure includes such essentials as clothing, shoes, paper products, diapers, nonprescription medicines, cleaning products and household items, personal hygiene items, and telephone. It does not include recreation, entertainment or savings.


�  L. JEROME GALLAGHER, CORI E. UCCELLO, ALICIA B. PIERCE, ERIN B. REIDY. THE URBAN INSTITUTE, STATE GENERAL ASSISTANCE PROGRAMS 1998, Washington, D.C. p. 2-3,  April 1999.





�     American Declaration at art. XVI.





�     Maastricht Guidelines at II, 14, e.





�     General Comment 3 (1990).





�     Then, President Clinton declared in the Address before the State of the Union of the year PROWRA was enacted:  


The state of the Union is strong. Our economy is the healthiest it has been in three decades. We have the lowest combined rates of unemployment and inflation in 27 years. We have completed--created nearly 8 million new jobs, over a million of them in basic industries like construction and automobiles. America is selling more cars than Japan for the first time since the 1970's. And for three years in a row, we have had a record number of new businesses started in our country.”  President Bill Clinton, Address Before a Joint Session of the Congress on the State of the Union (January 23, 1996) � HYPERLINK "http://clinton2.nara.gov/WH/New/other/sotu.html" ��http://clinton2.nara.gov/WH/New/other/sotu.html�.  





�     1993 Annual Report at par. 21, at cht. V. pt. II., “In theory, the more resources a state has, the greater its ability to provide services that guarantee economic, social and cultural rights. This idea is affirmed in article 32 of the OAS Charter which describes development as the "primary responsibility of each country and should constitute an integral and continuous process for the establishment of a more just economic and social order..." (emphasis supplied). …The commitment of states to take steps with the aim to achieving progressively the full realization of economic, social and cultural rights requires an effective use of resources available to guarantee a minimum standard of living for all.”  The Situation of ESCR in the Region.





�      Budget of the United States Government, Fiscal Year 2003 395,412; see also Budget Committee Briefing Book on President’s Budget 63 (2003).


� William S. Custer and Pat Kensche, “The Changing Sources of Health Insurance,” Health Insurance Association of America, 2000.





� This includes wage earners with jobs that do not meet eligibility requirements for employer-subsidized coverage (for instance, temporary, subcontracted or part-time employees), are with smaller companies or are self-employed. 





� Coverage Matters: Insurance and Health Care, Institute of Medicine, National Academies Press, 2001.





� This is based on the total burden being measured (including premiums, out-of-pocket costs, and wage-reduction from employer-paid premiums), http://www.consumersunion.org/health/divide/divide.htm





� � HYPERLINK "http://www.census.gov/prod/2003pubs/p60-223.pdf" ��http://www.census.gov/prod/2003pubs/p60-223.pdf�: In the first half of 2002, over 27% children were covered by public health insurance programs such as Medicaid and State Children’s Health Insurance Program (SCHIP). This percentage is expected to drop and the number of uninsured children will increase substantially as states continue the trend of cutting low income people from these programs, in response to their budget deficits. National Center for Health Statistics, Early Release of Selected Estimates Based on Data from the January-June 2002 National Health Interview Survey (NHIS), released December 31, 2002 (� HYPERLINK "http://www.cdc.gov/nchs/about/major/nhis/released200212.htm" ��http://www.cdc.gov/nchs/about/major/nhis/released200212.htm�). In the past two years, 34 states have made such cuts. Some 1.2 million to 1.6 million low-income people—including 490,000 to 650,000 children and large numbers of parents, seniors, and people with disabilities— have lost publicly funded health coverage as a result. � HYPERLINK "http://www.cbpp.org/staff.html" �Leighton Ku� and Sashi Nimalendran, “� HYPERLINK "http://www.cbpp.org/12-22-03health.htm" \t "_new" �Losing Out: States Are Cutting 1.2 to 1.6 Million Low-Income People from Medicaid, SCHIP and Other State Health Insurance Programs�,” Center on Budget and Policy Priorities, December 22, 2003. 





� “Going Without Health Insurance: Nearly One in Three Non-Elderly Americans,” a report prepared by Families USA for Cover the Uninsured Week, released by the Robert Wood Johnson Foundation, March 2003. The short-term cases may represent the temporarily unemployed who, for financial or other reasons, choose not to opt for the COBRA (Consolidated Omnibus Budget Reconciliation Act) coverage meant to fill gaps in employment-subsidized coverage.   





� Care Without Coverage: Too Little, Too Late, Institute of Medicine, � HYPERLINK "http://www.nap.edu/" �National Academy Press�, 2002. 





� Kaiser Family Foundation, Kaiser 2003 Health Insurance Survey.





� Care Without Coverage: Too Little, Too Late, Institute of Medicine, � HYPERLINK "http://www.nap.edu/" �National Academy Press�, 2002. 





� Lisa Duchon and Cathy Schoen, “Experiences of Working-Age Adults in the Individual Insurance Market,” Issue Brief, Commonwealth Fund, 2001. 





� Melissa B. Jacoby, Teresa A. Sullivan & Elizabeth Warren, “Rethinking the Debates Over Health Care Financing: Evidence from the Bankruptcy Courts,” 76 NYU Law Review, 2001. 





� “Paying for Health Care: When You’re Uninsured,” The Access Project, Community Access Monitoring Survey (CAMS), January 2003. 





� “Uncharitable Care: How Hospitals Are Gouging and Even Arresting the Uninsured,” Democracy Now! Pacifica Network, January 8, 2004.





� � HYPERLINK "http://www.who.int/whr2001/2001/archives/2000/en/index.htm" �World Health Report 2000�, “Health systems: Improving performance,” � HYPERLINK "http://www.who.int/whr2001/2001/archives/2000/en/pdf/StatisticalAnnex.pdf" ��http://www.who.int/whr2001/2001/archives/2000/en/pdf/StatisticalAnnex.pdf�.





� Analysis of OECD 2000 data found in Gerard F. Anderson, Uwe E. Reinhardt, Peter S. Hussey and Varduhi Petrosyan, "It's the Price, Stupid: Why the United States is so Different from Other Countries," Johns Hopkins Bloomberg School of Public Health, published in Health Affairs, May/June 2003.





� Centers for Medicare & Medicaid Services (CMS), http://cms.hhs.gov/.





� World Health Organization, World Health Report 2000, “World Health Organization Assesses the World's Health Systems.” 





� Anderson et al., Health Affairs, May/June 2003.





� Steffie Woolhandler and David U. Himmelstein, “Costs of Care and Administration at For-Profit and Other Hospitals in the United States,” New England Journal of Medicine, March 13, 1997, Volume 336, Number 11.  





� http://www.cms.hhs.gov/media/press/release.asp?Counter=935.





� The FDA enabled increased access to television advertising for pharmaceutical companies and relaxed requirements for providing detailed medical information about the drugs being advertised.





� The National Institute for Health Care Management Research and Educational Foundation, “Prescription Drugs and Mass Media Advertising, 2000,” November 2001. 


� In 2001, 95 million Americans had housing cost burdens or lived in inadequate or crowded conditions. In the lower quintile of the population half face severe housing cost burden.  Additionally, one in fifty households now live in seriously substandard housing.


� There have been periods over the last three decades where the number of federally subsidized housing units started to climb again, but overall the trend is downward.





� In 2004, Congress did fund the Housing Certificate Fund, at a level 12% higher than the previous year, but this increase will not erase the gap between the number of affordable units and the need, and as a result of the policy decisions made this year those units will continue to decrease.








� In 2004, Congress did fund the Housing Certificate Fund, at a level 12% higher than the previous year, but this increase will not erase the gap between the number of affordable units and the need, and in the totality of the policy decisions made this year those units will continue to decrease.





� Sard and Fischer, Further Action by HUD Needed to Halt Cuts in Housing Assistance for Low-Income Families, p. 2-3 Center On Buget and Policy Priorities (July 15, 2004).





� The goal of Chicago Housing Authority’s Plan for Transformation is to provide tenants with 25,000 new or rehabbed units in  ten years, from 2000 to 2009. There were about 39,000 units when the plan began,.  CHA will demolish almost 21,000 of these units, including all of CHA’s 53 high-rises and  many of its mid-rises and low-rises, which constitutes approximately 54% of CHA’s housing stock. 


http://www.thecha.org/transformplan/plan_summary.html .











� Sard and Fischer, p.1.


�     General Comment 3 (1990).
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